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‘The Government Response Stringency Index is a composite measure based on nine response indicators including school
closures, workplace closures, and travel bans, rescaled to a value from 0 to 100 (100 = strictest response).

‘This index simply records the number and strictness of government policies, and should not be interpreted as ‘scoring'the.
appropriateness or effectiveness of a country's response.
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INTRODUCTION
The Corona Virus Disease (COVID-19), which is infectious and spreads primarily from person to person through small droplets from the nose or mouth, has posed an unprecedented and novel threat to the humankind (Sohrabi et al., 2020; WHO, 2020). Since it originated in the Wuhan, Hubei Province of China, the COVID-19 outbreak has affected over 6,291,665 people and killed more than 374,359 people from 185 countries across the world as of the third week of May 2020. (Coronavirus Update, 2020; Habibzadeh & Stoneman, 2020). Due to the magnitude and effect of COVID-19 on global health, economy and society, it is considered as 'the most crucial global health calamity of the century and the greatest challenge that the humankind faced since the Second World War (Chakraborty & Maity, 2020). The World Health Organization (WHO) has declared the COVID-19 outbreak as a global pandemic on March 11, 2020. Importantly, the COVID-19 outbreak carries a strong message that viruses also fall in the list of commodities that can be globalized rapidly. In a similar vein, this pandemic situation urges countries to take prompt, effective and proportionate actions to contain the spread of the virus to protect public health, promote social cohesion and security. To this end, the constitutional provisions empower a country to restrict individual rights and freedoms to achieve public interest goals such as public health in the name of greater social good.
The COVID-19 outbreak has raised heated discussions on balancing conflicting interests of individual rights and public interest in the contemporary context. While a few countries such as New Zealand and South Korea have successfully exercised their power to mitigate the effect of COVID-19, most of the countries have faced many difficulties in balancing individual rights in the process of ensuring public interest. Even though the public interest prevails over the interest of individuals in a situation like COVID-19, there remains a strong argument that the restrictions on individual rights should not be arbitrarily imposed and should be proportionate to the extent to achieve their intended outcomes. The COVID-19 measures imposed in Sri Lanka are often critiqued as more restrictive than necessary to achieve the intended outcome. At the same time, it seems, those measures are in lined with the constitutional rights and limitations to secure public health. This dilemma has not been adequately addressed in the existing literature. Hence, the main objective of this research is to analyze how Sri Lanka as the guardian of its people should exercise the constitutional mandate vested on it to protect public interests while restricting private rights and freedoms in the COVID-19 outbreak. As a secondary objective, this research engages a comparative analysis of Nepal and Singapore constitutions to make suggestions to develop the Sri Lankan law. 
METHODOLOGY
This research is a doctrinal research which consists of two phases, namely, an extensive review of the literature and comparative analysis of the constitutional foundation of the COVID-19 measures. The first phase has been carried out by exploring primary and secondary sources on the COVID-19 related legal measures. As primary sources, relevant legislative enactments and decided case law have been used. Moreover, textbooks, journal articles, COVID-19 related web resources and statistical analyses have been referred to as secondary sources to enhance the research. The second phase of the research has been conducted through a comparative analysis of constitutional provisions and enabling measures that balance the interplay between public interest and individual rights in the COVID-19 outbreak. The Nepal and Singapore constitutions have been selected for the comparative analysis, considering their structural similarities to that of the 1978 Constitution of Sri Lanka. Similar to Sri Lanka, Nepal and Singapore follow the English law based common law tradition. The socio-cultural similarities and geographical factors such as representing Asian countries have also been taken into account in the selections of comparative jurisdictions. This research is limited to comparing and contrasting selected constitutional provisions and primary enabling legislation for the control of infectious diseases in the selected jurisdictions.
RESULTS AND DISCUSSION
Individual rights and public interest
The common understanding of individual rights lies in the heart of the conception that 'each person ought to be free to choose their definition of good and not be hindered because, habits, tastes and values differ from those others' (Amitai, 2019, p. 7). Even though the individual rights and liberties were considered as 'immutable', 'inalienable' or 'natural' in the early 18th century, this perception changed in the 19th century and recognized that individual rights could be subjected to reasonable limitations. With the evolution of the United Nations and international human rights law, the state obligation of the protection of individual rights such as freedom of expression, freedom of movement, freedom of association, and freedom from arbitrary arrest have been given due recognition in the international human rights instruments. Subsequently, the individual rights recognized under the international Human Rights law have converted and incorporated as a part of national laws by recognizing those rights as fundamental rights and freedoms of the citizen through the fundamental rights provisions of the constitutions,  bill of rights and human rights enabling legislations (Palombella, 2006; Goonesekere 2013). Similar to the early stages of evolution, even in the constitutional context the state is entrusted to protect, promote and fulfill the individual rights and freedoms of its citizen behalf.
At the same time, the concept of public interest denotes that the government is constitutionally obliged to act in the interest of the public. As Per McHugh JA in Attorney General (NT) v Heinemann Publishers Pty Limited (1987) 10 SLWLR 86 (at p191), it has been stated that “the government act, or at all events are constitutionally required to act in the public interest”. Accordingly, the theoretical justification for public interest requires the executive and the government to be considered as the guardians of public interest. The historical recognition of equivalent concepts to the public interest can be traced back to the time of early legal scholars such as Aristotle (common interest), Aquinas and Rousseau (common good) and John Locke (public good). These equivalent concepts further justify the emergence of the concept of public interest and primary responsibility of the state towards its subjects, in particular, civilians. Even though there is no concise definition for the public interest, the definition could vary on the context where it applies. Importantly, legislation and judicial decisions inform definitions for the public interest, based on the context.
The public interest has also been recognized as a legal phenomenon that empowers the state and its agencies to act for the good order and well-being of the society. Hence, public interest appears to be a broader concept, and more importantly, as a distinct form the interest of an individual (Director of Public Prosecutions v Smith [1991] 1 VR 63). Against this backdrop, public interest can be defined as the considerations affecting good order and functioning of the government affairs for the well-being of the citizen. In the exercise of its duty to assure public interest, a government may rely on circumstantial factors associated with the public interest in the community at large, or of a particular section of the community (Sinclair v Mining Warden at Maryborough (1975) 132 CLR 473). Accordingly, the implementation of means and methods to protect public health in the COVID-19 outbreak will ultimately ensure public interest. At the same time, the promotion of public interest could adversely affect the free enjoyment of individual rights and freedoms. For instance, imposing quarantine regulations or lockdown and curfew orders would contain the spread of COVID-19; however, these restrictions are likely to limit individual rights such as freedom of movement, occupation, expression, and detention. In this context, it is worth examining how to strike a balance in the interplay between public interest and individual rights.
The impact of COVID-19 restrictions on individual rights in Sri Lanka
Sri Lankan government has restricted individual rights and freedom by taking measures to control COVID-19 outbreak, like many other countries in the world. In this connection, this part examines the impact of these COVID-19 restrictions on individual rights and to what extent such restrictions contributed to upholding the public interest in the Sri Lankan context. The fundamental rights of Sri Lankan citizens have been ensured in Chapter III of the 1978 Constitution. Chapter III contains both individual rights and their limitations which encapsulate broader concepts such as public interest, health and morality. Seemingly, the most vulnerable fundamental rights in the context of COVID-19 are the freedom of detention ensured in Article 13(1), freedom of movement and association ensured in Article 14(1) (e), (f), (h), freedom of occupation ensured in Article 14(1) (g) and freedom of expression ensured in Article 14(1) (a) of the Constitution. The constitutional recognition of individual rights and their limitations strongly suggest that these rights should not be violated or dismissed arbitrarily unless otherwise in the manner provided in the limitations. Arguably, the entire construction of the fundamental rights chapter is more likely to ensure the freedoms and rights of the individuals.
However, individual rights recognized in the international instruments or nations laws, are not absolute or immutable. It has been universally accepted that there might be reasonable limitations on individual rights and liberty to protect public interests such as national security, public health or safety (Meron 1986, 2). According to the Siracusa Principles, adopted in the United Nations Economic and Social Council in 1984,
[P]ublic health may be invoked as a ground for limiting certain rights in order to allow a state to take measures dealing with a serious threat to the health of the population or individual members of the population.
Similarly, Article 15 of the 1978 Constitution recognizes restrictions on particular fundamental rights, including Article 14. According to Article 15 (7), the government has lawful authority to restrict those fundamental individual rights declared and recognized by Articles 12, 13(1), 13(2) and 14 to protect the public interest, public health and morality. In Saranapala v Solanga Arachchi, Senior Superintendent of Police and Others (1999 (2) Sri LR 166), the Supreme Court of Sri Lanka held that:
Article 15 (7) of the Constitution permits restrictions on the rights declared and recognized by Article 14. Such restrictions must be (i) prescribed by law (including regulations made under the law relating to public security) and (i) in the interest of national security, public order … (p.167)
The limitations recognized in Article 15(7) are enabled through several other legislation which aims to secure the public interest, including public morality, order and health. Such legislation could be enacted before the Constitution or after that. To avoid controversies that might be occurred between constitutional limitations of individual rights and enabling legislation, Article 16 of the 1978 Constitution provides that “all existing written law and unwritten law shall be valid and operative notwithstanding any inconsistency with the preceding provisions of this [fundamental rights] Chapter”. Therefore, Article 16 can be utilized as further justification to validate the circulars and regulations issued under the Section 2 of the Quarantine and Prevention of Disease Ordinance No 3 of 1897 (Quarantine Ordinance) in Sri Lanka during the COVID-19 outbreak.
Section 2 of the Quarantine Ordinance denotes that “the relevant minister may from time to time make regulations to prevent the introduction into Sri Lanka of any disease and also prevent the spread of any disease in and outside Sri Lanka”. Further, Section 3 of the Quarantine Ordinance emphasizes the fact that regulations under the Section 2 may be made for placing persons or goods brought or coming in aircraft, vessels and boats in quarantine, for establishing and maintaining quarantine stations, for isolating all cases of disease and diseased persons. Accordingly, the Sri Lankan government has imposed an island-wide curfew and complete lockdown of selected areas in order to prevent violations of regulations and circulars issued under the Quarantine Ordinance on March 20 2020. As highlighted in the statistics, so far, 36,115 people were arrested for violating quarantine and curfew since March 2020 (Department of Government Information, 2020). It is evident that these strict legal measures directly impact on the enjoyment of several fundamental rights and freedoms of the citizens, including freedom of movement, freedom of occupation, and freedom of association.
The government interventions in the emergency and pandemic situations and the restriction of individual rights in such times have been internationally recognized. In Jacobson vs. Massachusetts case, the United States Supreme Court held that “the restrictions imposed by the government to control communicable disease must have a ‘real or substantial relation’ to protecting public health”. According to the World Health Organization (WHO) interim guidelines, the WHO Members should implement precautionary measures including movement restrictions, closure of schools and businesses, geographical quarantine and international travel restrictions for preventing this global pandemic (WHO, 2020). In this connection, as seen, the quarantine regulations, curfew and other legal measures imposed by Sri Lankan Government in the time of COVID-19 outbreak can be considered as legally valid and have a ‘substantial’ relation to protecting public health.
Criticism on the Sri Lankan approach
However, some technical issues have been raised concerning the rationality of the existing COVID-19 restrictions in Sri Lanka. One of the significant critiques appeared in these issues is that Sri Lankan government has failed to follow constitutional principles and due process in imposing ‘curfew’, even though the government is empowered to restrict individual freedom for public health or the public interests through the constitutional itself (CPA, 2020). As it has been highlighted, the Quarantine Ordinance does not grant any power to impose a curfew or restrict the freedom of movement of the general public. Instead, Article 155 of the 1978 Constitution read together with Section 16 of the Public Security Ordinance No 25 of 1947 (Public Security Ordinance) confer powers on the President to issue Emergency Regulations and impose curfew by publishing such order in the Gazette. However, the President has not taken steps to exercise his power to issue emergency regulation or Gazette notifications relating to the existing curfew restrictions. Arguably, the procedural gap and lack of uniformity in Sri Lankan legal framework for the control and prevention of infectious diseases could be the main reason to blurring the rational connection between the constitutional mandate to protect the public interest and COVID-19 restrictions in Sri Lanka.
In another critique leveled at the Sri Lanka’s response to COVID-19 outbreak, claims that the measures taken by the government are more restrictive than necessary to achieve intended outcome (COVID-19 in Sri Lanka and South Asia: Need for a Rational Policy Response, n.d.). Put simply; the Sri Lankan COVID-19 restrictions have been identified as disproportionate, authoritarian and contrary to the fundamental values of the individual freedom of the people (Simon, 2020). These both critiques seem to be intertwined as well as stands out from each other. In this connection, it is worth analyzing COVID- 19 restrictions of some other jurisdictions and their constitutional rationale to evaluate the critiques on Sri Lankan COVID-19 restrictions. Accordingly, the next section of this research analyses the comparative examples to make recommendations for further enhancement of the trust and confidence on Sri Lankan legal mechanism for the control and prevention of the infectious diseases.
Comparative constitutional experience
This part analyses the comparative constitutional experience of state interventions on individual rights to protect public health and public interest in light of the Nepal and Singapore constitutions. In principle, both constitutions acknowledge individual rights as an integral part of fundamental rights and freedoms of the people, while recognizing public health as a limitation to the free enjoyment of individual rights (Jhaveri, 2017; Tripathi, 2015, p. 54). Importantly, the protection and promotion of public health appeared to be as one of the main restrictions on individual rights that are recognized in both constitutions (Lee, 2014, p. 277). Therefore, it is reasonable to argue that both Nepal and Singapore constitutions are structurally similar to that of Sri Lanka, in the context of harnessing the interplay between individual rights and public interest.
Nepal and Singapore constitutions provide some specific references to the protection of public interests. Article 133(2) of the Nepal Constitution granted its Supreme Court an ‘extra-ordinary power to issue necessary [and] appropriate order on any dispute of public interest’ (Constitution of Nepal, 2015). This pragmatic provision reflects the importance given to the protection of public interest in the context of constitutional governance in Nepal. Further, in Chee Siok Chin v Minister of Home Affairs case (2005 SGHC 216), the Singapore High Court has acknowledged that promotion of public health as one aspect of the broader scope of the term public order (Marsoof, 2019, p. 561). Therefore, as seen, the explicit reference to public health or indirect reference to the promotion of public health embedded in the provisions aiming to secure public order, offer appropriate justification for the COVID-19 restrictions that have been currently imposed in both countries.
Nepal and Singapore have introduced various COVID-19 restrictions that prevent its people from the social gathering, occupation, schooling, travelling and any possible action that could increase the spread of the virus. The different measures taken in both countries can be categorized under two phases; namely, isolation measures and social distancing and other measures (Singapore Infectious Diseases Act, 1976; Nepal Public Health Service Act 2075). The table below summarizes the selected COVID- 19 measures implemented in both countries that are likely to intrude the enjoyment of constitutionally protected individual rights.
	Individual rights and freedoms recognized in Nepal and Singapore constitutions
	Constitutional Limitations
	Nature of theCOVID-19 measures
	Nepal
	Singapore

	Freedom of detention
Freedom of movement
Freedom of occupation
Freedom of expression
	public safety, peace and good order
the interest of the general public, public order, public health
public health, decency, the morality of general public
public decency or morality, public order
	Isolation measures
	Border closure
	Yes
	Yes

	
	
	
	Stay Home Notice (SHN)
	
	Yes

	
	
	
	Quarantine Orders
	Yes
	Yes

	
	
	
	Curfew
	Yes
	

	
	
	
	Lockdown
	Yes
	

	
	
	Social distancing and other measures
	Closure of businesses and workplaces
	Yes*
	Yes

	
	
	
	Closure of public transport
	Yes*
	Yes

	
	
	
	Closure of schools and education institutes
	Yes*
	Yes

	
	
	
	Restrictions on the social gathering
	Yes*
	Yes


 * The implementation of curfew and lockdown in Nepal, has caused a social distancing effect. 
Table 1: Selected COVID-19 Measures in Nepal and Singapore (Singapore and COVID-19, n.d.)
As seen in the above table, both Singapore and Nepal have imposed similar social distancing and other measures, however, Singapore has not taken curfew or lockdown measures. Thus, one can argue that Nepal's approach seems to be radical when compared to the modest approach followed by Singapore in the event of imposing isolation measures, and step-by-step enforcement of social distancing measures (23 More Cases Discharged; 120 New Cases of the COVID-19 Infection Confirmed, n.d.). However, both types of measures deemed to uphold the protection of public health and public interest in the time of COVID-19. Apart from being radical or modest, the COVID-19 restrictions taken by both countries emphasize the importance of securing public health and public interest in a pandemic situation. At the same time, it suggests that the measures should be commensurate to the extent ‘strictly necessary for limited times and purposes’ (Henkin, 1996, p. 4). As discussed in the previous section, the Sri Lankan government has taken similar and somewhat identical measures to both Nepal and Singapore, to limit individual rights to achieve overarching objectives of health promotion and public interest amid the COVID-19 outbreak.
As shown in an ongoing study of ‘COVID-19: Government Response Stringency Index’, both Nepal and Singapore have been identified as the countries with more stringent COVID-19 restrictions when compared to Sri Lanka. The figure below demonstrates the Government Response Stringency Rate of all three countries as of May 14, 2020.
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Figure 1: COVID-19: Government Response Stringency Index for Sri Lanka, Nepal and Singapore (as of May 14, 2020) (COVID-19, n.d.)
According to the figure 1, the Government Response Stringency Index for Sri Lanka is 82.27 and it is lower than stringency value of both Singapore and Nepal. Therefore, it can be argued that Sri Lankan COVID-19 measures may not be extremely restrictive as highlighted in the criticism. A closer inspection of Sri Lanka's COVID-19 restrictions would reveal that they have been imposed on the constitutional mandate and legitimate power of the state to regulate public health (Croley, 2008). In the similar vein, these restrictions are intended to achieve greater goals through contain the spread of virus, decrease the COVID-19 deaths, and increase public health and social well-being. However, the centuries-old enabling legislation, vagueness of the existing law relating to the control and prevention of infectious diseases, lack of provisions to balance public interest and individual rights, and possible overlapping of hundreds of regulations may have caused to blur the public interest construction of COVID-19 measures in Sri Lanka.
The availability of a comprehensive legal framework for the control of infectious diseases could be the main reason to appraise Singapore's approach to limit individual rights to protect public health and to mitigate the impact of COVID-19. Besides, the Singapore Infectious Diseases Act 1976 is likely to provide a balanced and well-structured framework to impose restrictions on individual rights to protect public health. Even though Nepal's approach seems to be rigid when compared to the Singapore and Sri Lanka's approaches, Nepal's COVID-19 restrictions have been adopted in line with substantive provisions of Nepal Public Health Service Act 2075 (2018) and updated regulations (Piryani et al., 2020). To the extent that blurring effects prevail in Sri Lanka, there could be more criticism, irrespective of the fact that how viable those measures to mitigate the health, social and economic impact of the global pandemic. To overcome these challenges, and to assure the means of proportionate interventions on individual rights in the time of a pandemic, Sri Lanka needs an evidence-based and robust legal framework.
CONCLUSION AND RECOMMENDATIONS
Future directions for Sri Lanka
The above discussion reveals that Sri Lanka has imposed COVID-19 restrictions based on the constitutional mandate, as Nepal and Singapore have done. However, in the Sri Lankan context, there seems a lacuna in the translating process of constitutional mandate into practical terms of laws that restrict individual rights and personal freedoms. The apparent vagueness of converting constitutional mandate into the practical COVID-19 restrictions seems to be the single most influential reason to challenge the legitimacy of Sri Lanka's approach to containing COVID-19 outbreak. At the same time, the COVID-19 restrictions of Nepal and Singapore may not be subjected to the same ‘stringency’ critique as they are based on coherent legal provisions, perhaps more importantly, as codified and unified sets of laws and rules with minimum overlapping and well-adjusted with the global pandemics come into the horizon. Further, the laws of both countries are seemed to be based on the values of proportionality, right-based approach and proper regulatory and judicial checks to harness public and private interests in a time of the pandemic. The Singapore Infectious Diseases Act 1976 and Nepal Public Health Service Act 2075 (2018) can be considered as a testimony for this observation and a better example for robust legislation for the control of infectious diseases in the modern context.
Therefore, the COVID-19 outbreak would be one of the best opportunities for relevant stakeholders of Sri Lanka to consider a novel legal framework that addresses possible overlapping, outdated provisions, power imbalance and vagueness of the existing measures. To this end, Sri Lanka could reflect on its own experience and the global examples of COVID-19 restrictions (Khanna et al., 2020). In particular, the Singapore Infectious Diseases Act 1976 could be used as a model to design a legal framework for the quarantine and prevention of infectious diseases in Sri Lanka. Notably, Sri Lanka could learn lessons from the Singapore Act on how to commensurate quarantine and social distancing measures with the individual interests, as a way of responding to the requirement of proportionality that plays a vital role in balancing public interests and individual liberty under the constitutional governance. In this context, the Sri Lankan law and policymakers could phase out quarantine and social distancing measures, to address the concerns of public interest and individual rights smoothly by way of a step-by-step process. Such a balanced and innovative enabling legal framework would provide greater certainty for the constitutional mandate to uphold public health and interest at the expense of restricting individual rights in the time of potential pandemics. Therefore, the existing COVID-19 situation must be seen not as an end itself, but only a means to an end by the law and policymakers in Sri Lanka.
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