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1. Introduction 

Section 57 of the Registration of Title Act No. 21 of 1998 precludes prescription of land registered under the Act. Bim Saviya programme is currently in the process of issuing Title Certificates for registered land. Main objective of the new system is establishing certainty and clarity in ownership of land by, inter alia, protecting the title from prescription. This is in line with similar developments in other jurisdictions. For example, Section 50 of the Land Titles Act no. 27 of 1993 of Singapore prevents registered land from being acquired through adverse possession. United Kingdom’s Land Registration Act of 2002 (c 9) does not exclude title by adverse possession entirely but has made it extremely difficult with regard to registered land. 
This research is not concerned with historical rationale behind the development of the law of acquisitive prescription. Instead, it examines whether acquisitive prescription as it exists in Sri Lanka,  is defensible from a natural rights perspective. If so, it will proceed to inspect how the existing law could be amended in congruity with the principles of classical natural rights theory of property.

The present research is undertaken with a view to determining whether abolition of acquisitive prescription en bloc is desirable or whether it should be preserved in a modified form that rectifies identified defects and makes it compatible with the commendable objectives of the new title registration system.  
2. METHODOLOGY

This is a normative research based on a qualitative survey of primary sources of statutory and case law as well as secondary literature on the subject.
3. RESULTS AND DISCUSSION

3.1 Prescription as a Mode of Acquisition of Land in Sri Lankan Law

Section 3 of the Prescriptions Ordinance No. 22 of 1871 states that ten years uninterrupted and undisturbed possession of a land under adverse or independent title leads to successful prescription of that land in favour of the possessor. However, the owner can recover her property by instituting action any time before the expiry of the ten year period (Peiris, 1983, p. 98). 

Roman Dutch law on prescription was abolished by statute in 1822 and English principles were introduced by the Prescriptions Ordinance (Peiris, 1983, pp. 76-78). The main element so introduced was adverse possession. In English law, adverse possession is a form of acquisition by long possession rather than a mere defensive prescription (Wonnacott, 2006, pp. 125-128). Commenting on Section 3, an authoritative Sri Lankan decision observes:

   “the possessor acquires not merely the right to continue holding the land against the person 

     who had the dominum when that possession began, but a title of which he can only be 

     divested in one of the modes recognized by law… Once a prescriptive title is acquired, the

     consideration whether the holder of it is or is not in possession is as immaterial as if the 

     title was by deed” (Wendt J in Perera v. Perera, 1903).
This has led commentators (Peiris, 1983, pp. 81-82 and Miller, 2008, p. 7) to conclude that acquisitive prescription in Sri Lankan law is a mode of acquisition of property comparable to English adverse possession, rather than a mere defence of possession.
3.2 Possession as the Natural Mode of Acquisition of Land

Natural Rights doctrine regards property as a basic right that predates the political state. This is based on the historical premise that individuals and communities originally acquired land that belonged to no one (terra nullius) simply by possessing them (Epstein, 1979). “Possession” in relation to the pre-historic era invariably denotes actual physical possession as opposed to constructive possession based on legal fiction. John Locke went even further than the “First Possession” Theory and formulated the Labour Theory of Property which maintains that property was created not by mere occupancy but by “mixing” human labour with the natural world. For example, an un-owned plot of land became the property of a person when she cultivated it (Tully, 1980, p. 119). 

As legal systems developed, abstract title rather than actual possession, became the basis of land ownership. At present, land not owned by private entities vests in the state (State Lands Encroachments Ordinance, s. 7 & Matrimonial Rights and Inheritance Ordinance, s. 34). This casts doubt upon the relevancy of theories of origin to the present discussion since there is no terra nullius within the state. 

However, a recurring theme within the natural rights discourse is the way in which “quasi-state of nature” dynamics subvert modern institutions at critical moments. The most paradigmatic instance of this is revolution. Despite the obvious contrast in scale, revolution and adverse possession demonstrate remarkable parallel. Revolution entails violence and other mischief. Similarly, adverse possession involves  trespass and other transgressions. But just as revolution eventually produces a new political order, adverse possession leads to new title.
More importantly, Revolution is provoked by loss of legitimacy of government as a result of rulers violating the social contract (Locke & Laslett, 1988, p. 412). Similarly, it is the failure of the Title holder that induces adverse possession. The title holder can prevent prescription by instituting action at any point before the ten year period expires. Additionally, title holders with disabilities preventing them from instituting action are protected for a longer period under section 13 of the Prescriptions Ordinance although there is room to improve this provision  further (Peiris, 1983, p. 432). Therefore, either neglect by the title holder amounting to “abandonment” or purposeful abandonment is essential for adverse possession to succeed.    

As remarked above, law decrees that land with no title holder or successor vests in the state. But it has no provision to identify abandonment by a living title holder. In fact, such “abandonment” is conclusively revealed only when there is adverse possession. The state has the power to acquire any private land required for its purposes (Land Acquisitions Act) and therefore has no reason to possess them adversely. State land is protected from prescription (Prescriptions Ordinance, s. 15). Hence, acquisitive prescription is a matter between private parties concerning private land.
Adverse possession is the “quasi-state of nature” equivalent of original possession in the state of nature. But it is at the same time what reveals there exists a “quasi-state of nature” condition (abandoned land) in the first place. It is this dual role which gives adverse possession its illegal and unsavoury complexion much like revolution. But like the Lockean right of revolution, it serves an important purpose within the overall legal system.    
3.3 Positivist Certainty and Natural Rights Justice
According to the facts of the 1892 case Carim v. Dholl, Saibo Umma and her brother Cuppe Tamby had lived in two parts of the same house which were later separated into two houses. Cuppe Tamby had the title through a Deed. Saibo Umma had entered possession thirty years before the case. After her death, Cuppe Tamby’s successors alleged that she had lived there owing to her brother’s charity and had no right to the property. Saibo Umma’s successors claimed she had entered following a verbal gift from her brother and at any rate she had prescribed the land. Judges observed there was not sufficient evidence to ascertain what had taken place thirty years ago when Saibo Umma entered the property. But it was clear she had possessed the property ut dominus for decades. It was held she had prescribed the property.
In Alwis v. Perera (1919), the Patriarch had purported to transfer his house to others at various times probably to escape creditors. But his family, including children and grandchildren, continued to live there for over sixty years. The Court recognized prescription. 

As the above cases illustrate, complex social, economic, cultural and personal factors dictate how ordinary people behave towards each other and towards their property. If the Court is forced to recognize the title alone, such factors will not be considered. That is a recipe for injustice. Acquisitive prescription provides the judiciary with the room to manoeuvre necessary to deliver justice in individual cases.
Tillekeratne v. Bastian (1918) established the principle that if possession goes as far back as the memory reaches and other co-owners have done nothing to assert their rights, even a co-owner can prescribe a jointly owned land. In rural areas, it is common for individuals to leave their ancestral homes in search of better opportunities elsewhere. Those who are left behind will protect and cultivate the land perhaps for generations. It might not be fair to allow a party claiming through  an emigrant member to return after decades and claim part of the land which might now be considerably more valuable than when it was left. It shows prescription can be used to prevent unjust enrichment rather than to enable it which is the most common criticism levelled against it.  

Threat of acquisitive prescription motivates title holders to maintain and protect their land and generate the income needed to do so. This increases utilization of land which, in the last analysis, is the purpose of private ownership as suggested by Lockean Labour Theory of Property. This is comparable to how threat of revolution forces rulers to observe the social contract. Utilization alleviates the issue of land scarcity as well. 
The new law postulates there can be no abandonment of land by the title holder. This is manifestly untrue. Some land with little or no market value is abandoned by owners due to high maintenance costs and some land is abandoned in favour of the possessor as possibly was the case in Carim case above. 

According to the new law, title holders will remain unchallenged ad infinitum, even if they neglect the land entirely. This is an extreme positivist position contrary to the spirit of natural rights. Furthermore, considering all land was originally acquired through possession, it would be difficult to morally justify private ownership and its current distribution, if at least a minimal reciprocity between title and possession is not maintained.
Recognizing the primacy of possession gives the legal regime a bottom–up character (Epstein, 2011, p. 99). It amounts to state recognizing rights acquired by individuals through a non-state mechanism. This effect is comparable to the effect of Lockean right of revolution which preserves the bottom-up character of government.  But if ownership is absolutely based on title certificates, it would seem to flow from the state. 
conclusions/RECOMMENDATIONS

This research concludes that abolishing acquisitive prescription in toto is damaging to the natural rights foundation of property law in general and will cause injustice in specific cases. The Registration of Title Act repeals certain principles that have been central to Sri Lankan legal system for well over a century and certain principles that have been in existence since the beginning of private property and property law. It is doubtful whether the discourse such a sea change warrants took place before its enaction. Furthermore, a considerable amount of Judicial power has been transferred to the Executive in the person of the Commissioner of Title. She determines whether a clamant has First Class Title or a Second Class Title which will convert to First Class in ten years (Section 14). First Class Title is Absolute Ownership (sections 32). It seems the Act intends such title to be legally undisputed. It remains to be seen how the Judiciary interprets these clauses.
The research also identifies how the law on acquisitive prescription can be modified on the basis of Natural Rights Theory of Property. Three broad reforms can be suggested:

1. Informed by the “First Possession” theory, direct occupancy of the land by the claimant must be made mandatory and claims based on derivative or constructive possession must be rejected.
2. In accordance with Locke’s Labour Theory of Property, to which extent the claimant has utilized/improved the land must be considered and the Court should be given wide discretion to determine whether it warrants prescription.

3. The period of adverse possession required can be raised beyond the current ten years and persons with disabilities can be provided more protection in order to establish “abandonment” conclusively.
These reforms will collectively have two effects:

1. They will ensure that acquisitive prescription only benefits deserving claimants such as those who have committed themselves to revitalizing derelict land for long periods of time and not those who are merely attempting to enrich themselves at the expense of others. In other words, it will ensure justice on a natural rights basis.

2. They will bring down the number of claims to a manageable level which will allow acquisitive prescription to coexist with the stability sought by the new title registration system.

Preservation of acquisitive prescription in a stricter form will help protect the natural rights foundation of private property in the long run.
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