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INTRODUCTION
In Sri Lanka, even though the Evidence Ordinance was introduced in 1895, the consideration of degree of admissibility of evidence is upgraded to a certain extent from time to time in line with the material changes through electronic means. Within this context, secondary electronic evidence is considered to be admissible in conducting a trial in the court. Therefore, this research aims at finding out to what extent the electronic evidence has been effectively utilized to protect the transparency of evidence given by the suspect when interrogating the suspect within the procedural Criminal Justice System. The objectives of this research are to identify the prevailing legal system relating to transparency of the interrogation of suspects, to recognize whether the rights of suspects and victims are protected equally and to propose necessary amendments to the existing legal regime to address the gaps in law.
METHODOLOGY
The research is conducted using observation method, the Black-Letter approach, and the comparative research methodology which are used to provide a descriptive legal analysis on the area. The observation method was used to observe court proceedings for the purpose of identifying the practical scenario in the procedural Criminal Justice System. Furthermore, the research would employ a qualitative analysis of primary data including Constitutional provisions, Evidence Ordinance No.14 of 1895, Evidence (Special Provisions) Act No. 14 of 1995, Assistance to and Protection of Victims of Crime and Witnesses (Amendment) Act No. 27 of 2017, Code of Criminal Procedure Code No. 15 of 1979, Japan Code of Criminal Procedure Act 1948 and the Act No. 54 of 2016 and judicial decisions and secondary data of journal articles and the internet sources. Further, the main limitation of the research is that the observation of court proceedings was conducted only for a period of one year since the time period of conclusion of any trial is unpredictable and only a limited number of judicial pronouncements were referred due to the broad scope of the research.
RESULTS AND DISCUSSION
With reference to the procedural aspect of the court proceedings, admissibility of evidence plays a significant role in attainment of justice through the Evidence Ordinance 1895 which is the main statute which governs the admissibility of evidence without prolonging any trial in a court in Sri Lanka. Moreover, Accuracy of a claim to conduct a trial relies on both oral and documentary evidence according to Section 3 of the principal enactment. However, prior to the enactment of the Evidence (Special Provisions) Act 1995 (hereinafter referred to as the ESPA 1995), courts were reluctant to accept material changes of evidence, even though such new types of evidence embodies a high degree of accuracy itself. In Benwell v Republic of Sri Lanka, (1978-79) Sri LR Vol.2, it was emphasized that computer evidence is in a category of its own. Therefore, it is not considered as admissible within the context of Section 34 or any other sections of the original Ordinance. Nevertheless, under Section 100 of the principal enactment permitted to make reference to the English Law of evidence for the time being, if a question arises regarding the admissibility of evidence unless such kind of evidence is addressed by the original Ordinance or by any other domestic law.
However, the enactment of ESPA 1995 makes it no longer necessary to resort to English Law, because casus omissus was replaced by the insertion of the new enactment to the domestic legal system which covers audio visual recordings and information contained in statements produced by computers. On the other hand, the judiciary was convinced to consider the other digital evidence for the time being, because of its high admissibility. The implications that can be drawn from this indicates that validity of admitting SMS as admissible evidence for the time being in the digital era is accepted by the broad interpretation to the term ‘document’ under Section 3 of the Ordinance regardless the fact that such evidence appears on a surface of the electronic device which was demonstrated in Marine Star (Pvt) Ltd v Amanda Foods Lanka (Pvt) Ltd H.C. (181/2007(MR)). Thus, it is evident that the statutory provisions and the judiciary have played an active role in addressing admissibility of electronic evidence. However, even though SMS is regarded as material admissible evidence in court, it may be completely overturned in the interrogation process due to lack of videographic evidence in a particular instance.
But this issue has been addressed to a certain extent by the Evidence (Special Provisions) Act No. 32 of 1999 with regard to the protection of child witnesses in relation to child abduction cases by accepting video recorded interviews with the child in order for it to be considered as admissible evidence. Moreover, the Assistance to and Protection of Victims of Crime and Witnesses No. 4 of 2015 (hereinafter referred to as APVCW 2015) read with the 2017 amendment specify in Section 31 that both victims and witnesses in a criminal case can testify through contemporaneous audio visual recordings in any instance where victim or witnesses are required to present their evidence irrespective of where they reside, whereas those instances impliedly exclude the protection of rights of a suspect until he or she has been proven guilty due to the lack of  transparency in the interrogation process as well as the ambiguous prescriptive time period for conclusion of a criminal case. According to the observation of the ongoing case of OIC Police Station Mt. Lavinia v P. D. Bulathwatta and Six Others (Keith Noyahr abduction case), the request to hold an identification parade for the purpose of identifying the suspects under Section 124 of the Code of Criminal Procedure Act No. 15 of 1979 was postponed for more than 10 years which questions the fairness of the process towards the suspects in comparison to the victims of the case, because they have to remain as suspects for the whole period until proven guilty, even though according to the preamble of the Constitution right to dignity of person should be upheld. Further, the State has an obligation to ensure that all human beings are equal in dignity and rights, (UDHR, Article1). Moreover, as per the Article 11 of the Constitution, no person shall be subjected to torture as an absolute right as well as the judicial precedent has established that the torture may include both the physical and mental torture, (Adhikari and Another v Amarasinghe and Others [2003] 1 SriLR 270). It could be justified that a person being named as a suspect without any verdict delivered upon him for a long period will lead to mental torture. Moreover, it could be argued that, the request to hold an identification parade through contemporaneous recording seven after 10 years of filing the case based on the APVCW 2015 read with the 2017 amendment only gives consideration to the rights of the victims and not of the suspects which violates the broader interpretation of the Article 12 (1) of the Constitution on equality before law and equal protection of the law.
The Constitution of Japan 1947 has broadly referred towards a just and a fair Criminal Justice framework than the Sri Lankan Constitution by way of granting accused the right to enjoy a speedy and public trial by an impartial tribunal, (Article 37) as well as the Japan Constitution makes strict provisions with regard to own confessions made by a suspect, by making evidence inadmissible if only there is proof of his own confession unless it is proved by corroboratory evidence and excludes evidence given by threat or inducement or compulsion, torture after a prolonged arrestor detention, (Article38). On the other hand, statutory laws have also effectively contributed to the transparency of admissibility of collecting evidence in order to strengthen the criminal justice process. Basically, taking statements, interrogation of suspects and searches and seizures are the main sources of gathering evidence. Interrogation of suspects has become significant and effective since video recording of interrogation can be utilized to record everything from the time the suspect enters the room to the time the suspect leaves according to the 2016 Judicial reform to the Japanese Code of Criminal Procedure (CCP), because these recordings can be used as means of verification, in cases where voluntary nature of a confession is made during questioning or its credibility is disputed at trial. Furthermore, the admissibility of audio visual evidence will become high when compared to written statements that are provided as evidence in interrogations, it can be utilized as original evidence even in appellate proceedings as well as the suspects will not be induced or threatened by the investigators during interrogations. Therefore the accuracy of the confession will be high and the rights of the suspect will be safeguarded. In practice, mostly interrogations by public prosecutors are fully video-recorded from the time the suspect is arrested or in pre-indictment detention, (United Nation Asia and Far East Institute for the Prevention of Crime and Treatment of Offenders, 2019). Thus, it could be argued that this will pave the way for protection of rights of not only the victim, but also of the suspect at the same time as well as to avoid the ambiguous prescriptive time period for conclusion of a criminal case.
When analyzing both the Sri Lankan and the Japanese Criminal Justice Systems, it is evident that the Constitutions of both countries provide different degrees of standards towards the suspect. This is stipulated in the Constitution of Japan which guarantees the right against self-incrimination while also guaranteeing a speedy mechanism to effectively attain justice, thereby protecting the rights of victims and suspects. Nevertheless, Sri Lanka lacks reference in this regard although a mere presumption of innocence is indicated in the Fundamental Rights Chapter with regard to the suspects. Besides, Sri Lankan Constitution guarantees the freedom from torture same as the Japanese Constitution, but it neither ensures a speedy process nor a prescribed time period to arrive at a verdict. Further, the CCP of Japan recognizes that confession against self-incrimination is not considered as admissible evidence to give effect to the Constitutional rights, under the procedural aspect of the criminal justice system, (CCP, Article 319(1)). According to the 2016 Amendment to the CCP, inclusion of the video recording in interrogations in criminal cases further ensure the right of self-incrimination of suspects as well as standardize the accuracy of collecting evidence to achieve justice and maintain transparency of the Criminal Justice System in Japan. In contrary, in Sri Lanka, collection of evidence through video recording is only granted to the victims and witnesses and not to the suspects.
CONCLUSIONS/ RECOMMENDATIONS
The whole whole, when comparing the procedural aspect in the Criminal Justice System in Sri Lanka and Japan, it is evident that even though the Sri Lankan legal regime accepts the admissibility of videographic evidence to a certain extent, it has failed to give recognition to the rights of the suspect which is a violation of Article 12(1) of the Constitution and has failed to protect the dignity of the suspect, because the time period of conclusion of a case is difficult to be anticipated as a result of the inefficiency in gathering evidence. Further, confession against self-incrimination is not guaranteed by the Constitution or the Evidence Ordinance and the transparency of evidence given by a suspect is challengeable. Thus, recommendations should be introduced promptly with corroboration to the existing acceptable method of admission of videographic evidence in order to guarantee the rights of suspects similar to victims and witnesses.
Hence, a reform shall be introduced to the Evidence Ordinance to protect rights of both the victim and suspect by way of video recordings in interrogations as solid evidence. In addition, it could be identified that even though there is a prescriptive time period to file a case, there is no reference to the prescriptive time period in pronouncement of the verdict. Therefore, a reform should be introduced to the Code of Criminal Procedure Act to include a speedy and reasonable time period to conclude a case, because it will adversely affect the personal liberty of the suspect if he was to be remanded without any solid evidence. 
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