[image: image1.png]


Proceeding of the 15th Open University Research Sessions (OURS 2017)

[image: image2.emf]Proceeding of the Open University Research Sessions (OURS 2019)


CONSERVATION OF BIODIVERSITY AND IMPLEMENTATION OF DEVELOPMENT PROJECTS
D.M.V.K. Dissanayake*

Faculty of Law, University of Colombo
Introduction 

The disposal of solid waste is a major issue in Sri Lanka which has led to the conversion of many areas into open dumping sites. The creation of open dumping sites has given rise to serious environmental and socio-economic issues such as loss of bio diversity, environment pollution, accidental fire, floods and garbage collapses. In order to address the waste disposal needs of the Municipal Council of the Metro Colombo Area, the Ministry of Urban Development, Water Supply and Drainage proposed the construction of a sanitary landfill in Aruwakkalu, Puttalam. The proposed landfill is to be constructed in a lime stone quarry site which was abandoned over 20 years ago. It is noteworthy that at present the abandoned limestone pit could be identified as a secondary forest. As a result, the project site and the influence area harbor certain endemic and threatened floral and faunal species. According to the Environmental Impact Assessment Report (hereinafter referred as EIAR) that has been conducted in relation to the proposed project, the landfill site is surrounded by a well-developed forest and it lies within the 1 mile buffer zone of Wilpattu National Park which is certified as Sri Lanka’s sixth International Ramsar Wetland. Moreover the project site is in close proximity to Lunu Oya and Kala Oya estuary which supports the richest, largest and the most pristine mangrove patch in Sri Lanka. Therefore, the project site was identified as an ecologically sensitive area which does not suit the construction of a sanitary landfill site. 
The objective of this study is to analyze the national legal framework in relation to the conservation of bio diversity, understand the international standards in relation to the conservation of bio diversity, ascertain the lacunas inherent in the national legal framework and identify the reasons as to why a sanitary landfill must not be constructed in Aruwakkalu. 

Methodology

This study was carried out under mixed approach. Formal interviews were carried out with Urban Development Authority and Sri Lanka Holcim Lanka Corporation in order to understand the operational process of the project. Informal interviews were conducted with Gagewadiya Naval Base and villagers to identify the environment which surrounds the project site and their views on the proposed project. Data was also collected by way of observations made on the area. The Environmental Impact Assessment Report of the proposed project, online news articles and publications of IUCN were referred in order to identify the impact of the project on bio diversity. The data that was gathered by way of interviews and observations were analyzed along with the available literature on the matter. Formal interviews were carried out with Central Environmental Authority to acquire a better understanding on national legal framework relating to the protection of the environment. The national legal enactments and international conventions were analyzed so as to identify whether the national legal framework is in conformity with international standards. Moreover, national legal enactments were analyzed thoroughly to ascertain whether they promote conservation of bio diversity and the lacunas inherent in law which leads to the degradation of bio diversity. 
RESULTS AND DISCUSSION

A perusal of legal enactments relating to environmental protection indicated that the construction of a sanitary landfill site in the vicinity of a protected area demands the adherence to certain legal requirements.  

· The drawbacks of project approval process and the Environmental Impact Assessment Report 

The National Environmental Act (hereinafter referred as NEA) is considered as the umbrella environmental statute of Sri Lanka. According to National Environmental (Amendment) Act, No. 56 of 1988 projects that are categorized as prescribed projects whether undertaken by state or private entity, requires the approval of a Project Approving Agency. According to the Regulation 772/22 of 18.06.1993 the construction of any solid waste disposal facility having a capacity exceeding 100 tons per day is considered as a prescribed project which requires the approval of a Project Approving Agency and the submission of an Environmental Impact Assessment Report (EIAR). As the proposed project intends to process 1200 tons of waste per day it falls within the category of prescribed projects and thus approval of the Central Environmental Authority is required as the project approving agency. 
Section 9 (a) of Fauna and Flora Protection Ordinance stipulates that any development activity which is to be carried out within a distance of one mile boundary of any National Reserve requires approval from the Director, Department of Wildlife Conservation and such application for approval must accompany an EIAR. 
Principle 17 of Rio Declaration provides that, environmental impact assessment, as a national instrument, shall be undertaken for proposed activities that are likely to have a significant adverse impact on the environment and are subject to a decision of a competent national authority. Similarly, article 14 of Convention on Biological Diversity provides that, each contracting party, as far as possible and as appropriate, shall introduce appropriate procedures requiring environmental impact assessment of its proposed projects that are likely to have significant adverse effects on biological diversity with a view to avoiding or minimizing such effects and, where appropriate allow for public participation in such procedures. Therefore, it is apparent that the procedure adopted in relation to the approval of high risk projects prima facie falls in line with the international standards. 

According to the EIAR that was conducted in relation to the proposed project the location of the project site could be considered as an ecologically sensitive area. The close proximity of the project site to Wilpattu National Park and Kala Oya which supports the largest pristine mangrove patch of Sri Lanka indicates that the proposed project could have an unpleasant impact on the eco systems of the area. It is noteworthy that Wilpattu National Park which harbors many unique wetlands and many resident and migratory faunal species is certified as an International Ramsar Wetland Conservation Site. As a result, Sri Lanka is thereby obliged to conserve Wilpattu National Park and the adoption of the said project could be considered as a violation of Sri Lanka’s treaty obligations. 

Apart from the unavoidable results of the project (such as felling of trees, destruction of habitats of wild animals and blockage of animal movement), the project could also lead to the pollution of the area. As the project site falls within the high wind zone large particles of waste could move from the site and deposit in the surrounding area leading to the pollution of the area. Furthermore, failure in the proper management of methane and leachate emission could result in the pollution of Kala Oya and massive explosions. Despite the adverse and irreversible impact upon the environment and bio diversity, the project has received the approval of the project approving agency. Therefore, it is questionable whether the project approving process is strong enough to conserve the bio diversity of the area. Although the project approval process prima facie appears to be in conformity with international standards, certain drawbacks can be identified in the process. 

As mentioned earlier, an EIAR is required only in respect of prescribed projects. Therefore, certain entrepreneurs circumvent environmental impact assessment by constructing structures just below the threshold specified in the prescribed list. According to Lareef Zubair, some entrepreneurs have constructed 99 room hotels, which is below the 100-room threshold and immediately thereafter extended the hotels. 
Lareef Zubair identifies lack of a mechanism to consider the cumulative impact of many projects on a region as another drawback of the environmental impact assessment. The resettlement project that was carried out within the Wilpattu National Park resulted in the degradation of bio diversity and resulted in much public criticism. However, the said resettlement project was not taken into account in the environmental impact assessment of the Aruwakkalu sanitary landfill. It is to be noted that, the ecological damage appear minimal when projects are considered in isolation.
Principle 10 of Rio Declaration recommends the public participation in matters relating to the environment. Therefore, the public participation in the project approving process in Sri Lanka can be considered as a significant strength of the NEA. However, it is questionable whether public participation is restricted solely to the statute. Section 23BB (3) of NEA provides that, a member of the public who wishes to make comments on the EIA may make such comments within thirty days of the publication of a notice under subsection (2). However, more often than not the affected public are unaware of the project until it is implemented. According to Dekshika Kodituwakku, the training of personnel, the guidelines and the discussion on EIA are usually in English (understood only by a small minority in Sri Lanka) and in many cases the EIA report is composed of technical jargon, incomprehensible to laypeople. As a result the public may not be informed of the issues or able to evaluate the EIA adequately. 
Another major drawback of NEA which results in the approval of hazardous projects could be identified as section 23 DD of NEA which possesses the potential to nullify the protection afforded under several legislations. Accordingly, where a PAA has refused to grant approval in relation to a development project, the aggrieved party acquires a right of appeal to the Secretary to the Ministry and his decision is considered final. Therefore it appears that the protection afforded under NEA is futile as the final decision is left to the whims and fancies of an individual, namely, the Secretary to the Ministry.
The lack of a proper mechanism to implement the Post-EIA monitoring can be identified as another drawback of the national legal framework. As regards the sanitary landfill, it was initially proposed that sealed containers which would run on the abandoned railway track would be utilized to transport garbage to Aruwakkalu. However, once the project was implemented the waste was carried in trucks giving rise to an environmental crisis. 
▪ Reforestation as a conservation method 

A major justification that has been made in favor of the proposed project site is the disturbed or modified environment of the project site. However, the EIAR provides that, ‘the present vegetation cover at the landfill site is at a stage of succession towards the formation of a well-developed forest in the future and the site being in between Wilpattu National Park on the east and relatively large area of forest cover in the Aruwakkalu area in the west, the area serves as a biological corridor to maintain the continuity of plant and animal populations on each side.’ Therefore, the justification that was made in favor of the proposed site could not be considered as having any rationale since the area would evolve into a well-developed forest in the future. Furthermore, principle 1 of Stockholm Declaration and principle 3 of Rio Declaration state that, man bears a solemn responsibility to protect and improve the environment for present and future generations. As the responsibility of protecting and improving the environment for present and future generation is bestowed upon us especially on the state as the public guardian of national resources, the adoption of such hazardous projects would amount to a breach of public trust reposed in the state. According to the EIAR, the original environment of the proposed site was a well-developed forest and the extensive human activity has led the environment to such a modified state. Therefore, it is possible to draw the assumption that this project would also produce the same or even worst results and destroy not only the project site but also the adjacent areas and convert such area into an irreparable state creating intergenerational inequity.  

It is noteworthy that the project proponents have not made any indications as to whether they expect to rehabilitate the area once the project has reached its limitation period (the project is approved for only ten years). Therefore, it could be assumed that the project would elevate to the next level converting the area into a waste management area which results in the further clearing of the land. Hence it is apparent that the lack of legal provisions in our legal framework which facilitates reforestation or rehabilitation has led to the destruction of bio diversity in the island and it is the main factor which has led to the selection of the project site in the first place. If there were provisions as to such effect the land area would have been rehabilitated at the end of the excavations which were conducted 20 years ago and the land would have already developed into a forest. As a result, obtaining of project approval would have been difficult and many public objections could have been seen against the proposed project. 
conclusions/RECOMMENDATIONS
The national legal framework relating to the conservation of bio diversity contains certain significant provisions which assure its conformity with the international standards. However, it was identified that in certain instances the legal protections are solely restricted to the statutes. Although an EIAR is necessary to approve certain projects, even the most hazardous projects receive approval without any regard to what is stated in the EIAR.  The Aruwakkalu waste disposal project is considered as having an adverse and irreversible impact upon environment and bio diversity. Therefore, the approval of the project proposal by the relevant authorities exemplifies the fact that what is expected from an EIAR is not achieved in Sri Lanka. Certain drawbacks in the environmental impact assessment and post environmental impact assessment monitoring were identified as having the potential to cause the degradation of bio diversity. Moreover, certain provisions were identified as vesting overarching powers with a single individual, which has the potential to nullify the protection afforded to environment. Furthermore, the absence of legal provisions which facilitates reforestation could also be identified as a main contributor towards this situation. 
It is recommended that the legal provisions relating to the approval of hazardous projects be strengthened and made stringent. The prescribed list of projects which requires environmental impact assessment must be expanded and the threshold must be reduced, the cumulative impact of multiple projects in an area must be considered in the environmental impact assessment and mechanisms should be adopted to facilitate the public participation in the project approval process. It is also recommended that, development projects which could have an adverse impact on the environment must be monitored through the participation of non-governmental institutions and scientists in addition to project approving agencies and state parties in order to serve the purpose of an EIAR. Moreover, legal provisions which facilitate reforestation should also be adopted. 
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